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IN THE CORPORATION COURT OF THE CITY OF FREDER- 
ICKSBURG VA. 



In re License Election Case. 

Local Option Elections — The Petition — Qualifications of Singers. — 

There is a great difference between the qualified voter to sign a pe- 
tition asking for a local option election, and a qualified voter-elector 
at the election. Thus one could be a qualified voter to sign a pe- 
tition, as for a local option election, yet disqualify himself by com- 
mitting larceny or by removing from the state, etc., after he signed 
the petition. Accordingly, it is held, that a petition is duly and le- 
gally signed, though some of the signers had not personally paid six 
months before the election the poll taxes assessed against them the 
three years next preceding the year in which they offer to vote. 

Same — Qualifications of Voters — Payment of Poll Taxes. — The act 
of the general assembly approved February 25, 1908, known as the 
"Ward Act," which provides "that at any local option election held 
on or before the second Tuesday in June, in any year, any person 
shall be qualified to vote, who is otherwise qualified, and has person- 
ally paid, at least six months prior to the second Tuesday in June of 
that year, all poll taxes assessed or assessable against him during the 
three years next preceding to that, in which such special or local option 
election is held," is unconstitutional, because it is in conflict with § 18 of 
the schedule of the constitution, which provides. "In all elections held 
after this constitution goes into effect the qualification of the electors 
shall be those required by article 3, of this constitution." Section 
18, of the schedule, was manifestly intended to meet such elec- 
tions as had not been included in article 2, and. to require for the elec- 
tors, at those elections, the same qualifications in order to vote, as 
are provided for in article 2, "for members of the general assembly 
and all officers elective by the people," thereby providing for only one 
electorate for all classes of elections, whether general, special, or local 
option, with the same qualifications for electors in All elections. 

Same — Same — Same. — Section 62. of the constitution, does not give 
to the legislature the power to fix or determine the electorate at lo- 
cal option elections, with any other qualifications as voters, than those 
that apply to all elections. Accordingly, any one desiring to vote at 
a local option election, being otherwise qualified under the constitu- 
tion, must, as a prerequisite to a vote at such election, unless he is 
exempted by § 22, personally pay at least six months prior to such 
election all state poll taxes assessed or assessable against him under 
the constitution during the three years next preceding the year in 
which he offers to vote. 
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Opinion of Goolrick, J'. 

On March 12th 1908, in pursuance to the provisions of chap- 
ter 25, Code of Virginia, 1904, certain qualified voters of this 
city, being more than one-fourth of the persons voting at the 
November election, 1907, presented to this court a petition, pray- 
ing that this court order a special election in the month of April 
1908, on the question of "Granting or Not Granting a Liquor 
License in This City." And on this petition this court did, within 
the time allowed by law, enter an order for an election to be 
held in this city on May 5th, 1908, notice of which election was 
duly given as is required by law. At this election there was a 
majority of 31 against licensing the sale of intoxicating liquors 
in this city. On May 14th, 1908, a petition signed by more than 
15 qualified voters in this city, all of said petitioners being ex- 
Confederate soldiers, was filed praying that said election held on 
May 5th, 1908, be declared illegal, null and void and that the 
same be set aside and annulled. In the first allegation of the con- 
testants' petition is is claimed that said election should be set aside 
"because none of the persons who petitioned this court on March 
12th, 1908, for this election had paid their poll taxes as required 
by law six months prior to the presentation of said petition to this 
court." At the time this petition was presented I stated that I 
would pass, THEN, only on the matter as to who under the law 
was a qualified voter to sign the petition and that I did not. 
THEN, decide to give any opinion, as to who would be a qualified 
voter-elector to vote at the election, to be called in answer to the 
petition. I do not deem it improper for me to here state, that 
before said petition was presented to me I used all my influence, 
best efforts, and endeavors to have the presentation of the petition 
delayed and postponed to such a time as there could be no doubt 
about who was qualified to vote at the election called under the 
petition. I stated emphatically that I wished and much desired 
that the presentation of this petition should be delayed, in order 
to avoid any possible or probable trouble or contest in the future 
and at my instance and request others advised and suggested that 
this petition asking for a local option election be postponed and 
delayed until, say, after the June election, when all trouble and 
doubt would have been taken away. Notwithstanding all this 
and notwithstanding the debate and discussion then going on, 
as to who were qualified voters at special or local option elections, 
the petitioners insisted on presenting this petition and 
forcing action on it, and then I was compelled to 
act by the plain and imperative mandate of the law, I was then, 
as I am now, of the opinion, that one could be qualified to sign 
the petition but, at the same time, be not qualified, 
as an elector, to vote, when the election was ordered. For 
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instance, under the law, a saloon keeper must be a qualified voter, 
before he can be licensed as such ; not that he must pay his capita- 
tion taxes and be registered six months before he is licensed, but 
that he must be qualified to vote as is required under our Con- 
stitution. A man duly, regularly, and lawfully registered who has 
paid his capitation taxes, as is required by law, say, in the month 
of May, is a qualified voter, but he is not a qualified voter-elector, 
at the June election. A juryman is required to be a qualified 
voter, that is, that he has, been regularly and duly registered as 
such, and in the case of Chalmers v. Funk, 76 Va. 717, the court 
decided that a registered voter was qualified to serve as a jury- 
man. One could be a qualified voter to sign a petition, as for a 
local option election, yet disqualify himself by committing lar- 
ceny or by removing from the state, etc., after he signed the peti- 
tion. However, on the difference between the qualified voter to 
sign a petition asking for an election, and a qualified voter-elector, 
at the election, of the six very able speeches made by the learned 
counsel in arguing the case, only one dwelt with any force, and at 
any length on this point. I refer to the Hon. R. E. Byrd, who in 
his very strong argument upheld, sustained and endorsed my de- 
cision, rendered at the time I granted the petition, that there is a 
very great difference between the qualified voter to sign a petition, 
and a qualified voter-elector at the election. I am of the opinion 
that the petition was duly and legally signed by more than the 
sufficient number of qualified voters as is required by law, and that 
the election was legally called and ordered. 

The second allegation in the contest against the validity of the 
said local option election held on May 5th, 1908, is that about 80 
per cent, of the voters, voting at said election, had not paid their 
poll tax six months prior to the date of the election, and that an 
act of the general assembly of Virginia, approved February 25, 
1908, known as the "Ward Act," is unconstitutional ; the act, 
provides, "that at any local option election held on or before the 
second Tuesday in June, in any year, any person shall be qualified 
to vote, who is otherwise qualified, and has personally paid, at 
least six months prior to the second Tuesday in June of that year, 
all poll taxes assessed or assessable against him during the three 
years next preceeding to that, in which such special or local op- 
tion election is held." They allege that this provision of said 
act is unconstitutional, because it is in conflict with § 18. of the 
schedule of our present constitution, which section reads as fol- 
lows: "In all elections held after the constitution goes into effect 
the qualification of the electors shall be those required by article 
2, of this constitution." Unlike other schedules of other 
constitutions, this schedule is very elaborate and com- 
prehensive, and instead of enacting or declaring its pro- 
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visions, as is the case in the schedule to the con- 
stitution of 1869, in this one under consideration. All 
its sections and provisions are ordained as follows: "That 
no inconvenience may arise, etc., * * * it is hereby or- 
dained," and so in § 2, "all ordinances adopted by this convention 
and appended to the official draft of the constitution delivered to 
the secretary of the commonwealth, shall have the same force and 
effect as if they were parts of the constitution." And in § 23, it 
is provided that, "The official copy of the constitution and sched- 
ule and of any ordinance adopted by the convention, etc." It 
would appear from this, following somewhat the language of 
Judge Moncure, that this convention in framing its schedule 
plainly showed its intention to place the provisions of this schedule 
beyond the control of the legislature, and to make it as effectual 
and binding as if it were embodied in the constitution itself. See 
Judge Moncure's opinion in Richmond Mayoralty Case, 19 Gratt. 
712-3. See, also, Sands Case, 20 Gratt. 819, in which Judge 
Christian, delivered the opinion of the Court, (and in that opin- 
ion Judge Moncure concurred) and among other things, said: 
"But the schedule which is a part of the Constitution, etc.," 
wherein he decides that the schedule to the constitution of 1869 
was a part of that constitution. Just here I will quote briefly 
some decisions of other courts in the matter of these schedules : 

Ark. 1870. "A schedule annexed to a state constitution re- 
quiring an official to qualify within a certain time after they have 
been notified of their election is mandatory, has all the force of 
a constitutional provision, and should be construed by the same 
rules." State v. Johnson, 26 Ark. 281. 

Texas, 1855. "The ordinance; appended to the constitution, 
is part of the fundamental law of the land, and of equal authority 
upon the executive, legislative and judicial part of the state as if 
it formed a component part of the constitution." Stuart v. Crosby, 
15 Texas 546. 

There is also a great difference between this and the previous 
schedules, in that the present schedule not only provides for carry- 
ing into operation the constitution itself, but for permanent or- 
ganic laws, as Well, which no legislature is authorized to change. 
Article 2, of the constitution referred to in. schedule 18, fixes the 
qualification of voters as to registration and prepayment of the 
poll tax, and if the usual and accepted definition is given to the 
words in schedule, § 18', "IN ALL ELECTIONS HELD AF- 
TER THIS CONSTITUTION GOES INTO EFFECT," those 
qualifications in order to vote in special and local option elections, 
must exist. If not, then what was the need, what was the ne- 
cessity, of adopting § 18, at all, for the qualifications of voters at 
all elections for officers elective by the people, had already been 
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met and fully, completely and exhaustively, enumerated and fixed 
in article 2. And in all the debates of the convention, in its 
long-drawn-out efforts to frame this constitution, not 
one word is found showing any intention to draw any dis- 
tinction between general and special elections, but the word "elec- 
tion" is used in its broad and comprehensive sense. On page 600 
of the journal of the convention, the majority of the committee, 
on this election franchise matter, says : "The committee, there- 
fore, recommends that there shall be embraced as a prerequisite to 
voting on all persons embraced in the classes upon which the priv- 
ilege of suffrage is conferred, except upon the military and naval 
classes, a poll tax of $1.50. which must be paid six months before 
the ELECTION in which the voter offers to participate." The 
conclusion is irresistible it seems to me that § 18, of the schedule 
was manifestly intended to meet such elections as had not been 
included in article 2, and to require for the electors, at those elec- 
tions, the same qualifications in order to vote, as are provided for 
in article 2, "for members of the general assembly and all officers 
elective by the people," thereby providing for only one electorate 
for all classes of elections, whether general, special, or local option, 
with the same qualifications for electors in All elections. The 
word "election" is defined in the case of State v. Board of Can- 
vassers (S. C), 59 S. E. 145, in which, the court, in a very an- 
alogous case of this, said: "An election is the expression of a 
choice by the voters of a body politic and it seems to 
us, whether it be for' a particular individual, or in 
favor of a STATED PROPOSITION is nevertheless, an elec- 
tion." Article 2. in my opinion is referred to, in § 18, of the sched- 
ule, in order to describe and determine the qualification of all 
voters all electors, for ALL elections held after the constitution 
went into effect. In order to limit the scope of § 18, I should 
have to describe that the "usual and accepted definition" of the 
word "ALL" does not apply, and that it only meant "in all elec- 
tions held after this constitution goes into effect for officers elec- 
tive by the people." In other words, that it does not mean ALL 
ELECTIONS as we usually understand and define these words. 
Such, however, is not the accepted construction of language- 
plain language found in the law ; on the contrary, we are bound to 
define the meaning of these words, "in their usual and accepted 
way." 

In this deciding I am not unmindful of the fact that the con- 
struction placed on the constitution by the legislature is entitled 
to great weight and that every doubt should be resolved in favor 
of its validity, and I fully realize the delicacy of a decision to the 
contrary but the "plain language" of the present constitution, as 
I read it, leaves me with no alternative. In Day v. Roberts 101 
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Va. 248, our court of- appeals says: "The construction placed 
upon the constitution of the state by the legislature is entitled to 
consideration and in case of doubt should be influential in its 
construction; but cannot be permitted to overturn "plain lan- 
guage." It is worthy of note that while the suffrage clause of the 
constitution of 1869 referred only to "members of the general 
assembly and all officers elected by the people," there was never 
any contention raised that its provisions did not likewise apply to 
those elections not specifically mentioned therein, and there is no 
record, so far as I am advised, of any legislative effort to pre- 
scribe different qualification for any claSs of electors at any elec- 
tions than those prescribed by the constitution. It is further 
worthy of note that the general assembly 1902-3-4 and that of 
1904, seems to have acted on the theory that the suffrage article 
and § 18 of the schedule, of the constitution of 1902 cover all 
kinds of elections in this state. See acts of the General Assembly, 
Dec. 8, 1903, Acts of 1902-3-4, and Acts approved March 12, 
1904. 

If, therefore, § 18, of the schedule has the same force and effect 
as the constitution, and it is so ordained, then giving the language 
of that section its usual and accepted definition I am reluctantly 
constrained to the conclusion that the act approved February 25, 
1908, known as the "Ward Act," is in plain conflict with the con- 
stitution. It is also contended by contestees that under § 62 of 
the constitution, the legislature is granted full authority and power 
by the constitution to determine and fix the qualification of voters 
at local opinion elections, and that under and by virtue of § 62, the 
"Ward Act" is not to conflict with the constitution. Section 62 
is as follows : "The general assembly shall have full power to en- 
act local option on dispensary laws or any other laws controlling, 
regulating, or prohibiting the manufacture or sale of intoxicating 
liquors." Does this section either directly or indirectly grant to 
the legislature power to fix and determine the qualification of 
voters at local option elections? If there was one paramount, 
overwhelming motive and purpose in calling the convention to 
frame this constitution, it was that the electorate of the state should 
in some way be abridged and controlled and purified, for our elec- 
tions had become a veritable public scandal. The sale and pur- 
chase of voters had become a disgrace and, shame, until the good, 
law-abiding, and law-loving people, of the state, being weary of 
this condition of affairs, determined and decided at the ballot box 
that a convention should be called to provide some remedy for 
this disease to the body politic, whereupon the convention, in re- 
sponse to this public demand, enacted the organic law applicable 
to the elective franchise as found in the constitution. While 
under § 62, full power is given the legislature to enact local op- 
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tion laws, there is no grant given it, in my opinion, to determine 
and fix the electorate at these local option elections, with qualifica- 
tions other than those found in the constitution itself. The court 
of appeals in Pearson v. Board of Supervisors, 91 Va. 322, says: 
"The right of suffrage is derived from the constitution of the state 
and to it we look to ascertain who may or may not vote. The 
legislature cannot directly or indirectly prescribe any qualifica- 
tions, additional to those found in the constitution. The sole 
function of the legislature with respect to the exercise of the right 
of suffrage, is to provide the method of voting and to guard 
against improper, illegal or fraudulent voting, and to this end it 
may adopt reasonable rules and regulations. But a regulation 
which is virtually a test to the qualification of the voter, additional 
to those prescribed in the constitution, is unconstitutional and, 
therefore, void." The authorities and decisions sustaining this 
construction are both cumulative and corroborative, but the 
scope of this opinion will allow me to cite only a few of these, as 
follows: 

"Nor can the legislature abridge this qualification ; where the 
right of suffrage is fixed by the constitution of the state, as is 
the case in most states, it can be reconstructed or changed by an 
amendment to the constitution. But it cannot be reconstructed or 
changed in any other way. The legislature can pass no law, 
directly or indirectly, either restricting or extending the right of 
suffrage as fixed by the constitution." 10th Am. & Eng. Enc. 
573. See, also, 59 Pa. State, 109. 

And in Cyc. Vol. 15 pages 281-2, the following rule is laid out: 

"WHERE THE CONSTITUTION OF A STATE FIXES 
THE QUALIFICATIONS AND DETERMINES WHO 
SHALL BE DEEMED QUALIFIED VOTERS IN DIRECT, 
POSITIVE AND AFFIRMATIVE TERMS, THESE QUAL- 
IFICATIONS CANNOT BE ADDED TO BY LEGISLATIVE 
ENACTMENT. NEITHER IS IT WITHIN THE POWER 
OF THE LEGISLATURE TO DISPENSE WITH ANY OF 
THE CONSTITUTIONAL QUALIFICATIONS AND CON- 
FER THE ELECTIVE FRANCHISE UPON OTHER 
CLASSES THAN THOSE TO WHOM IT IS GIVEN BY 
THE CONSTITUTION, for the enlargement and deprivation of 
the right of suffrage are equally obnoxious to the constitution. 
In short it is not within the power of the legislature to deny, 
abridge or extend the constitutional right of suffrage; or in any 
way to change the qualifications of the voters as defined by the 
constitution of the state. 

"Whenever the constitution has prescribed the qualification of 
electors, they cannot be changed or added to by the legislature." 
Colley on Constitutional Limitations, p. 599. 
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"It is not within the power of the legislature to deny, abridge, 
extend or change the qualifications of a voter as prescribed by the 
constitution of a state." 20th Nevada, 198; 19th American 
State Rep.; 5 Wis. 308; 17 Ohio 688; 144 Mass. 497; 73 N. C. 
222; 55 Indiana 490; 59 Penn. Ill ; 24 Arkansas 162. 

The fact that § 62 of the constitution gives the legislature power 
to enact local option laws does not authorize it to prescribe special 
qualification for voters in local option elections any more so than 
the fact that a constitution requiring the legislature to provide a 
system of free schools, gives the legislature power to prescribe 
special qualifications for voters at school elections. People v. 
English, 139 111. 672. 29 N. E. 678. 

Thus it has been held by the supreme court of the United States, 
and the supreme courts of the states of Indiana, Pennsylvania, 
Maryland, Missouri, Massachusetts, Texas, Wisconsin, Nevada, 
Ohio, indeed, in all the stales where this question has arisen and 
been presented to the courts. If, as is contended, the legislature 
had the right or authority under § 62 to change, abridge or abolish 
the six months payment of the capitation tax as a 
qualification to vote at a local option election, then, it had the 
right to do away with the registration of voters and with other, 
indeed all the other qualifications prescribed in the constitution, 
in such elections, for there is no limitation on this right. If it 
is conceded at all, then the great work, as to local option elections, 
at least, for which the convention was called, in vain, and of no 
effect. Under the construction that I am constrained to give to 
the plain language of § 18, of the schedule as read with and into 
the constitution, I am firmly persuaded, that § 62, of the consti- 
tution, does not give, and that it never was intended to give, to the 
legislature the power to fix or determine the electorate at local 
option elections, with any other qualifications as voters, than those 
that apply to all elections. I am therefore of the opinion that any 
one desiring to vote at a local election, being of course other- 
wise qualified under the constitution, must as a prerequisite to vote 
at such elections, unless he is exempted by § 22, personally pay at 
least six months prior to said election all state poll taxes assessed 
or assessable against him under the constitution during the three 
years next preceding the year in which he offers to vote. 

It logically follows then, under the facts proven in this case, 
that about 80 per cent, of the voters at the local option election 
held in this city on May 5th, 1908, through no fault or failure of 
their own, were disqualified from voting at that election. It was 
argued by counsel for contestees that even should this percentage 
of the vote cast on May 5, 1908, be, as it is now declared, illegal, 
that the election should still, be held valid, because of the failure 
of contestants to show that the result was changed by these illegal 
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votes. In this contention this court, cannot concur. There was 
no way by which the contestants could prove how the few re- 
maining legal votes were cast, the qualified electors being pro- 
tected in the secrecy of their ballot by the law itself, and, there- 
fore, this court must follow the rule well settled in many jurisdic- 
tions, that where the result of an election is "rendered uncertain or 
impossible of ascertainment by reason of illegal votes cast therein, 
THEN, the election itself will be annulled and set aside." See 
Wright v. Board of Canvassers (S. C.) 57 S. E. 536; State 
v. Board of Canvassers (S. C.) 59 S. E. 145; People v. Hanna, 
98 Mich. 515. That such was the case in the election of May 5th, 
1908, is readily seen by reference to the number of disqualified 
voters allowed to participate therein. Were any other rule fol- 
lowed, election contests-, in the absence of fraud, would amount to 
nothing, and the plain object of the statute regulating contests 
would be defeated. 

The argument that inconvenience and confusion will follow a 
decision adverse to the validity of this election cannot be permitted 
to defeat the plain language of the constitution. The remedy is 
with the general assembly and not with the court. It is within the 
power of the general assembly to so amend the tax collecting laws 
as to make it possible for every citizen to pay his poll taxes on or 
before the first day of July of each year, and if this is done, it 
will be readily perceived that every citizen who pays said tax on 
or before that date will be qualified to vote at any election, general, 
special or local option, held at any time during the ensuing year. 
The present inconvenience arises, not from the constitution itself, 
but from the laws providing for the collection of taxes. 

No one regrets this contest more than myself. No one did 
more to avoid it than I did. If the petition had been delayed, 
the election could have been held after the June elec- 
tion, 1908, and this contest could not have been brought. 
This was advised, and I am told that a number of the 
calm conservative petitioners urged that the petition be 
delayed and postponed, but this advice was not heeded. 
After it was presented it was MANDATORY AND IMPER- 
ATIVE, on this court to order the election and this could not, un- 
der the law, be avoided. 

I am compelled by my sense of duty, and by my oath of office 
and by the decisions of the highest courts of this and other states, 
to render this opinion and give this decision, and I may add that 
desiring all possible light on the grave matters involved, I have 
consulted with judges and others learned in law, in this city and 
state, not in any way connected with this case, and they, with re- 
markable accord, coincide with the views and opinion herein ex- 
pressed. 
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With much regret and reluctance, I am compelled for the rea- 
sons, given in this opinion, to decide that the election held on 
May 5th, 1908, in this city, known as the Local Option Election, 
is INVALID, VOID and the same is SET ASIDE. 

Note. 

The question in issue in this case has been discussed editorially in 
"The Register" (vol. 13, p. 992; May number, 1908), and was also 
the subject of a learned article by Mr. Robert M. Ward (see June 
number, 1908), in which he comes to a conclusion directly opposite 
to that arrived at by "The Register" and Judge Goolrick in the prin- 
cipal case. We expressed the opinion that the act of February 25, 
1908, was "clearly unconstitutional" as being in conflict with § 18 of 
the schedule of the constitution. 



